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MEM O R 1A L. 1 
AR FOR 


Alexander IT alker Ten ant in = uhirrie, and 
Peter Herd, ſometime Herd{man to the _ | 
ſaid Alexander Waller, Purſuers ; | 


AGH /l EW 


i 
Alexander Thomſon of Banchrq and Audrew Thom- 
ſou of Crawtoun, Advocates in Aberdeen, and 
James Thomſon of Portlethem, Commiſſioners of 
Supply for the County of rats, and others, 
Dern. | | 


WW . 


Years paſt, been endeavouring to repair their 
| Highways, not in the Way directed by Law, in 
uſing the Work of the Inhabitants for that Purpoſe, but by 
levying Compoſitions from the Inhabitants of the County, to 
be applied in place of their Work, and only to call them 
out to work, that there might be a Foundation in Law for | 
levying, by Poinding, the ſtatutory Penalties, againſt thoſe. | | | 
who ſhould refuſe or neglect to pay the Compoſition re- 1 
Jgquired of them: In Proſecution of which Plan Advertiſe- | 
ö ment was made for the Inhabitants of that Diſtrict to * 
; A the 4 


| HE Juſtices of "REP and Commiſſioners of Supply 
| of the County of Kincardine having, for ſome . 


| * 3 | 
the Memorialiſts do belong, to come out and work three 
Days upon the High-road, at a Place called he Burn of Phe. 


pie, to wit, upon the I5th, I6th and 17th Days of Auguſt 


” 


1737 


Peter Herd, his Herd and Cottar, were called out to work at, 
is diſtant from their Houſes ſeven computed, and above ten 
Engliſh Miles, they could not, without the greateſt Fatigue 
and Hardſhip, perform what was required of them by thc 
Advertiſement and Order of the Juſtices of Peace and Com- 
miſſioners of Supply, viz. to work ten Hours in each of the 
three Days ; at the ſame time, the hard Conditions annexed 
ro the Requiſition, would not have deterred Mr. Walker 
from performing the Work, as he had formerly once and 
again ſubmitted to Inconveniencies of the fame Sort, but be- 
ing in the Throng of his Harveſt, he found it abſolutely im- 
poſſible for him to perform the Service required, without 
great Loſs. and Detriment to his private Affairs. 

However much Mr. Valter may have been diſpoſed to for- 
ward ſo good a Work as the Reparation of the High-road; 
of which, without Vanity, he may take upon him to fy, 
he has given ſingular Proofs, by doing more in that Way 
than any Tenant, at leaſt within the County where he lives, 
yet he has been always averſe to the paying of Compoſitions 
in place of the Statute-work, as being often unequally diſtri 
bured in the Application, of which, of late, he has had ſolid 
Experience, and that the Work might be more haſtily, and 


to greater Purpoſe, done by the Labour of the Inhabirant, . 


required of them by Law; and as he underſtood the Calling 
him out in the Time of his Harveſt, to have been done with 
an Intention of forcing him to pay a Compoſition, which 
the Juſtices of Peace and Commiſſioners of Supply had agreed 
to accept of, in place of the Statute-work, at the Rate of 
one Shilling Serling for the Labour of each Man for _ {1x 
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As this Place of the High- road, to which Mr. J/alker and} 
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8 
* 
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Days, ſo he flatly refuſed, upon this Occaſion, either to do 


the one, or pay the other. 

Upon this three of the Juſtices of Peace of the County, to 
wit, Alexander and Andreu Thomſons, Advocates in Merdben, 
and James Thomſon of Portlethem, under whoſe Diſpleaſure Mr. 
Walker had, upon other Accounts, fallen, did think proper to 
grant Warrant for poinding of Mr. Walker's Effects, to the 


Amount of I 57. 6 d. Serling, for each of the three Days he 


and three Servants were abſent, and alſo for poinding of Peter 
Herd's Effects, at the ſame Rate. To re 

How ſoon; Mr. Walker was informed of the Warrant havin 
been ſigned, he wrote a Letter to the Juſtices of Peace, a Co- 
py of which is produced, intimating the Impropriety of cal- 
ling him and his Servants out in the Time of Harveſt, to fo 


great a Diſtance ; that he did not believe the Law would 
oblige him to perform ſuch Service; and that, if the Warrant 


was executed againſt him, he would have juſt Ground to com- 


plain: At the ſame time, in the moſt diſcreet Terms, he begs 
and hopes they would put a Stop to any Poinding againſt 
him for that Year, and that, in Time coming, he would 
oblige his Servants to perform the Statute-work in the beſt 


Manner, when called out in a proper Seaſon, and to a rea- 
ſonable Diſtance. | | 

But this Letter had no Effect; for the Conſtables, to whom 
the Warrant was directed, did, at the Diſtance of near two 


Months after the Delivery of the Letter to the juſtices of 


Peace, which will not be denied, poind from Mr. Walker 


Goods which they appretiated at 1 J. 9 d. Sterling, being 18.5. 


as the Fine impoſed by Law, againſt Perſons refuſing to per- 
form the Statute-work; and they did alſo poind from Peter 
Herd, a Pot or Kettle, ſaid to be only worth a Shilling; ſo the 
Executions of Poinding bear the Goods to have been valued, 


and that the odd Ninepence was offered back. 


The Memorialiſts being adviſed that ſuch Meaſures were 


oppreſſive, and contrary to Law, did bring an Action, in this: 


Court, 
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Court, for Reſtitution of the Goods poinded, tad Damages 
and Expences againſt the three Juſtices of Peace who ſigned 


the Warrant, and the Perſons employed under them in the 
Execution of it, founded upon theſe Reaſons : Iſt, in Point 


of Fact, that the Memorialiſts were called out in the Time 


of Harveſt, which was a Time excepted in all the Scors Sta- 


tutes, reſpecting the Reparation of Highways. And, 2d, 


In Point of Law, that the Periods for calling out the Inhabi- 
tants to perform the Statute-work at the High-roads, was 
repealed by the Act anno 570 Geo. I. and the Period limited 
to the Spring Half-year, to be before the laſt Day of June, 


which not having been obſerved by the Juſtices of Peace, the 


Poinding was clearly illegal. 
This Action having come before the Lord Coalſton, Parties 
were fully heard by their Council, and his Lordſhip did pro- 


nounce the following Interlocutor: Having conſidered the 


% above Debate, finds, That the Act of Parliament 50 


& Geo. I. does ſo far repeal the former Acts, as to limit the 


“ Time for calling out People liable ro work before Harveſt, 
* that it ſhould be before the End of June, and as the Pur- 


&« ſuers, in this Caſe, were warned to work at the Highways 


„ in Auguſt, finds the Warrant granted for poinding their 


« Effects for not Compliance, and the Poinding thereupon, 


c was irregular, and therefore finds the Defenders liable to 


«© the Purſuers in Reſtitution of the Goods libelled; but not 


« in any penal Conſequences, Damages, or Expences, as to 
«© which laſt aſſoikies them, and decerns.”” 


Againſt the laſt Part of this Interlocutor, refufing Coſts of 


Suit, a ſhort Repreſentation was offered by the Memorialiſts, 
founded upon this ſubſtantial Ground, That as the Warrant 
and Poinding had been found irregular, and the Defenders or- 
dained to reſtore the Goods, it feemed to be a neceſſary Con- 


ſequence, that the Purſuers ſhould be indemnified of every 


Teaſonable Expence they had been put to in obtaining Re- 
dreſs ; for that it would have the Appearance of being a Mock 


upon 
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upon Juſtice, for Perſons to have had Goods taken unlawfully 

from them, which were ordered to be reſtored, and that 
they ſhould be the only Perſons puniſhed. in ſeeking Redreſs, 
which muſt neceſſarily be the Caſe, as the very extracting of 
the Decreet would coſt more than the Value of the Goods 
ordered to be reſtored, beſides the other neceſſary Expences 
the Purſuers had been put to, and yet they had no other 
Method of obtaining Redreſs than in the Manner by them 
followed. | 

Againſt the firſt Part of the Interlocutor, finding the War- 
rant and Poinding irregular, a very long and elaborate Re- 

reſentation was preferred on the Part of the Defenders, and 
mutual Anſwers having been put in, the Lord Ordinary has 
taken the whole Cauſe to report, and ordered Memorials. 
This is humbly offered on the Part of the Purfuers. 

The Defenders have been pleaſed to argue their Defence 
in this Manner: That by the Scors Acts of Parliament it is 
lawful to call out the Inhabitants of the Country to perform 
the Statute-work at any Time in the Year, Seed-time and 
Harveſt excepted ; that the 15th, 1th, and 17th Days of 
Auguſt, upon which the Purſuers were called out to work, did 


not fall within the Harveſt of that Part of the Country, and 


particularly, that Mr. Jalker had then no Harveſt, other than 
that, of Purpoſe to afford an Excuſe, he had cut ſome green 
Bear ; and fuch being the Caſe, the Poinding did lawfully 
proceed; for that the Scots Acts, reſpecting the Time of cal- 
ling out the Inhabitants, were not repealed by the British 
Statute of the 5th of Geo. I. limiting the calling out of the 
Inhabitants to the laſt Day of June, that Limitation being 
ſingly confined to the Year 1719, in which the Statute was 
made, | 

So ſtands the Argument in general, offered on the Part of 


the Defenders; but the Memorialiſts will take upon them to 


B. affirm, 
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affirm, with ſome Degree of Certainty, that the Defenders 
— are groſsly miſtaken, both in the Fact, and in their Inter- 
pretation of the Law. 3 EE 
2 For as to the firſt, the Memorialiſts offered, and Kill are 
in a Condition, to prove, if it ſhall be thought - neceſſary, 
| that Harveſt was, in the Year 1757, begun in that Part of | 
| the Country where they reſide, before the 15th Auguſt, and | 
ö particularly, that Mr. Walker did begin his Harveſt upon the 
6th Auguſt, and had moſt of his Bear cut down before the f 
Expiry of the Days in which he was called out to work, not f 
unripe Bear, cut of Purpoſe to lay a Foundation for this 
Plea, as the Defenders ſay, but Bear in that State of Matu- : 
rity in which every prudent Farmer would have chooſed to 
] 
c 
t 


cut it. 
And, with reſpect to the ſecond, there can be nothing more 
clear, than that, by the Enactment of the Britiſh Statute, 
an univerſal Regulation is eſtabliſhed, as to the not calling j 
out the Inhabitants to the Performance of the Statute-work a 
for the Spring Half- year, after the Month of Func. The De- 
fenders have maintained, that the Regulation is reſtricted to ti 
the Year 1719, in which the Act paſled : But that is an At- b 
tempt to pervert the plaineſt Words in which a Law can be 1 
conceived ; for the Statute provides, that the Inhabitants h 
ſhall be called out before the End of June in the Year 1719; al 
and then follow theſe Words, and fo yearly, and every Year {c 
« until the ſaid Highways are ſufhciently repaired.” Here is 
then is an effectual Regulation, to take Effect in all Time F 
thereafter. And as it is provided by the firſt Clauſe of the of 
Statute, that the Ste Acts (hall only be in Force, in ſo fir MW a 
as not altered or repealed by that Statute, ſo it follows, of th 
_ Conſequence, that the general Regulation eſtabliſhed by the 
Britiſb Statute, is a direct Alteration of the Law of Scoii⁰νi, WU D 
ſo far as reſpects the Time of calling out the Inhabitants ro h 


perform the Statute-work. -- | | fic 
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It has been further argued ſor the Defenders, that Expedi- 
ency ought to induce the Court to explain the Briti/h Statute 
in the Manner deſired by them, becauſe, as after the Bear- 


ſeed-time, Tenants are commonly employed in caſting their 


Peats, there would not be a ſufficient Time between that ne- 
ceſſary Work, and the End of June, for calling out the In- 
habirants to work. 

Although Expediency cannot be liſtened to, againſt the 
poſitive Enactment of Statute, yet even here the Defenders 
ſeem to be greatly miſtaken ; for every body knows, that, in 
general, all Barley and Bear is ſown before the End of May, 
and that the proper Time for calling out the Farmers, is be- 
tween that and the End of June, in which Period they have 
little to do but to caſt their Peats, which is an Operation 
only of a few Days; but in y they begin to rickle, or put 
them in Wind- rows, and to lead them home, and thereafter 
immediately to cut their Hay; ſo that to call them off from 
any of thoſe Pieces of Buſineſs, would be equally inconveni- 
ent with the Harveſt. And indeed it ſeems odd, that a Sta- 
tute made at London, ordering certain Work to be performed 
between the Seed- time and the laſt of June, ſhould be argued 
upon, as not having given a Sufficiency of Time to the In- 
habitants of the Northern Parts of Scozland, for the Perform- 
ance of that Work, by reaſon of the Bear being in uſe to be 
ſown later than has been ſuppoſed proper by the Law; but it 
is believed, by the Judicious it will be thought, that if a 
Farmer ſows his Bear in a proper Seaſon, there is Sufficiency 
of Time given by the Law, for the Juſtices their requiring, 


and the Inhabitants their performing the Work impoſed upon 


them, | 
It has alſo been ſaid, that the Br:rifh Statute has gone into 


| Deſuetude, and the Force of Cuſtom, againſt the Statute, 
has been argued upon. But the Memorialiſts have no Occa- 
ſion to impugn the Argument, becauſe of its having been laid 


upon 
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upon a wrong Hypotheſis ; for it is well known to all of your 
Lordſhips, that the Briziſh Statute is in Obſervance in all its 
Parts through the whole Country ; and indeed theſe very 
Defenders have ſo far paid a perfect Regard to it, as to levy | 
the Penalties as directed by that Statute, which are different 
from thoſe in the Scozs Statutes, but not more expreſly altered 
by the Britiſh Statute, than the Time is of calling out the 
People to work. | | 
The Defenders have uſed another very ingenious Argu- 
ment in ſupport of the Legality of the Poinding, to wit, that 
the Juſtices of Peace and Commiſſioners of Supply have a diſ- 
cretionary Power of exacting either the Labour, or the Com- 
poſition ſubſtituted in place thereof by the A& 1670, and 
that a Publication having been made in June, of the Inten- 
tion of taking the Compoſition, the Poinding did law fully 
proceed againſt the Purſuers, as they did not pay the Com- | 
poſition, and that their being called out after ſuch Publication : 
was ex ſuper abundante. oO: | 
But unhappily for the Ingenuity of the Defenders, both 
the Words of the Statute 1670, and of the Intimation for t 
Payment of the Compoſition, when looked into, at once de- t 
ſtroy the Argument founded upon them; for, by the Act F 
1670, it is only made lawful to the Juſtices and Overſeers to * 
diſpenſe with the Work of thoſe Perſons who live at a great It 


Diſtance, and to accept of a Compoſition from them : But, p 
ſurely, this diſpenſing Power in favours of the Inhabitants who 

are ſo circumſtanced, can never veſt a Power in the Juſtices, d 
of forcing Payment of the Compoſition, when the Favour of m 
the Law is not aſked of them, and the Inhabitants are willing MW hi 
to perform their Work, if called out as the Law requires: ec 


And, indeed, ſo ſenſible have the Juſtices of Peace and Com- ſh 
miſſioners of Supply been, of this being the proper Conſtruc- I he 
tion of the Law, that their Intimation for Payment of the he 
Compoſition bears a Certification, that who fails to pay, * fo 

| | 0 


ſied the ſubſequent Poinding. 


( 


be called out to the Performance of the Labour, and accord- 
ingly thereafter, upon the Replicants their not paying, the 
Juſtices did not think of poinding, but did make an Intima- 
tion for calling out the Inhabitants to work, and which if it 
had been done agrecable to Law, would have ſufficiently juſti- 

And, while upon the Act 1670, the Memorialiſts cannot 
avoid obſerving, that the Juſtices, in this Caſe, have not made 
that Law the Rule of their Conduct; for, by that Statute, 
where Perſons are called our, at too great a Diſtance, they 
are only to pay a Compoſition of 6 s. Scors yearly for each 
Man, whereas the Compoſition ordered by the Juſtices and 
Commiſſioners of Supply, was at the Rate of 12 s. Scots for 


each Man, as appears from the Liſt of Deficients produced by 


the Defenders, and ro which their Warrant for poinding was 
annexed ; ſo that, even in this View, the Poinding was un- 
lawful, 

It has been thrown out, as a Circumſtance of Fayour, that 
the Perſons intruſted by the Defenders with the Execution of 
the Poinding, had Orders to ſtop the Poinding upon receiving 
Payment of the Compoſition- money; and for Evidence of 
which, the Execution of Poinding againſt Perer Herd, bear- 
ing, that it proceeded after requiring him to pay 15. of Com- 
poſition, is appealed to. 

The Fact is true, that the Execution againſt Peter Herd 
does bear a previous Requiſition of the Money to have been 


made; but it is alſo true, that the Conſtable did not ſec 
himſelf at the Time of the Poinding, and that he demand- 


ed 5 5. 6 d. Sterling of his Wife, who having anſwered, that 


ſhe had no Money, he then took away her Pot, which coſt = 


her Half a Crown, without any Formality whatever: But 
however theſe Matters may be, they will nat alter the Law; 
for, if the Poinding was unlawful, the Offer ſaid to be 
made would not make it otherwiſe. And here, in paſſing, 

C | | it 
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it may be obſerved, that if the Memorialiſts thought that 
they needed any additional Aid for invalidating the Poind— 
ing, or were deſirous to roatt the Defenders by a Process, 
as has been ſuggeſted, they would only need to affirm, and 
to offer to prove, which they can do, that Peter Herd did 
not come to the Poſſeſſion of the Houſe from whence he was 
called out to work, till the //hiifunday immediately preceeding 
the Poinding, and that he had performed the Statute-work 
for the Spring Half-year in his former Reſidence : But the 
Memorialiſts are not deſirous to increaſe the Expence of this 
Cauſe by Proofs, nor to take the Advantage of a Fact, of 
which the Defenders might poſſibly be ignorant; they only 
deſire to have Redreſs where the Wrong was intentionally 
done. 

At the ſame time, before the Defenders their Plea of Fa- 
vour, from their ſuppoſed Conduct ro Peter Herd, is departed 
from, Mr. Walker cannot help obſerving, that no ſuch Offer 
was made to him. He was the great Delinquent ; no Fa- 
vour was to be ſhown to him; inſomuch, that although the 
Practice, as to many, had been only to poind for the Com- 
poſition- money, yet he was to be poinded to the very Ri- 
gour of the Law, and not only ſo, but although it has been 
admitted that he had only three Servants, and that it is well 
known he is not able to labour himſelf, and that he is one of 
a Committee appointed for directing the Repairing, and an 
Overſcer in the Pariſh of Kinncf, where he has ſrequeni!y 
occaſion to attend, at fix Miles Diſtance from his. Houle, for 
repairing the Road from the North Quarter to Szonebaven, 
and therefore had always been diſpenſed with from working 
in any other Place, yet the Defenders, upon the Occaſion 
complained of, took Care to cauſe poind, not only for the 
Abſence of his Servants, but for himſelf ; a Circumſtance that 
highly aggravates againſt the Defenders, and muſt have ſome 


Influence with the Court, as the Fact of Mr. /# alker's being 
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1 
an Overfeer in the Pariſh of Ninneſſ, is proved by one of the 


Minutes produced by the Defenders themſelves. 


Some Notice has been taken of, and Argument founded 
upon, a Deciſion of the Court, in a late Caſe from the fame 
County, where it is faid Mr. Waller was the great Oppoſer of 
the Meaſures of the Juſtices, and rhe principal Supporter of 
the Plea againſt them: Bur as nothing concluſive is drawn 


from the Caſe, and that the Deciſion there given, which, by 
the Bye, reſpected a leſſer Compoſition than is even allowed 


by the Act 1670, was altered in the Caſe of the Merſe, which 
was later, ſo it is only neceſſary to obſerve, in point of Fatt, 
that Mr. Waller was no active Perſon in that Cauſe ; he ge- 


ver contributed a Shilling towards the ſupporting of it, and 


his Name, amongſt others, was only uſed by the Gentlemen 


of the County, as he fell within the Deſcription of the Hard- 


ſhip there complained of. 
Mr. Walker has had, in this Cauſe, the Character given 
him, of a ſeditious Tribune, and a violent Obſtructor of that 


uſeful Work, the Repairing of the High-roads : But he muſt 


be forgiven to ſay, he cannot think he merits it, unleſs the 
maintaining the Laws of his Country is to be conſtructed Sc- 
dition; or a high Deſire to have the Roads repaired in the 


Manner the moſt effectual, and agreeable to Law, and having 


done more in repairing of them than any other Perſon of his 
Circumſtances in the County, is to be held as Oppo{1:ion to 


ſo good a Work. 


He has been ſo far from oppoſing the Reparation of the 
High-roads, either by his Counſel or Example, as has been 
alledged, that the Fact is, and which can be proved, if ne- 
ceſſary, that, upon every Occaſion, when called out to work, 
he has ſent his Servants and Carts, even when called to a 
Diſtance, and at a Seaſon of the Year which the Law diſap- 
proves of, and that he has never refuſed to perform the Sta- 
tute-work, but when called out during the Seed-time or Har- 
veſt, when his Servants could not be ſpared. 


Of: 


1 

Of his having wrought in this Manner, ſeveral Inſtances 
could be condeſcended upon; one ſhall only be given, which 
happened in the Year immediately preceeding the Poinding, 


which gives Riſe to the preſent Cauſe. In that Year, he was, 


in the Month of Fwuly, called out to work at the Diſtance of 
five Miles from his Houſe, where he ſent his three Servants 
and Carts, and performed Work in Value to 27 5. Stcrling, in 
place of paying the ſmall Compoſition of 3 5. which nobody 
can doubt would be more for his Intereſt, though leſs bene- 
ficial to the Roads and to the Publick. 
And even in the Year 1757, he would have gone out in 
the ſame Manner, though called to the Diſtance of ſeven 
computed Miles, had it not been, that he underſtood him- 
ſelf to have been called out induſtriouſly in the Harveſt, to 
force the Payment of a Compoſition from him ; a Thing the 
Defenders very well knew he much diſapproves of, and always 
declared againſt, as a Meaſure too flow for repairing of the 
Highways, and which he has had the Misfortune to obſerve 
to have been applied with no ſmall Degree of Partiality; for 


an Inſtance of which, he need go no further than the Pariſh |} 


he lives in, within which not a Shilling has been expended 
theſe five Years paſt, notwithſtanding of the Defenders, and 
the other Juſtices, having the Example of the neighbouring 
County of Aberdeen in their Eye daily, where the Work and 
Money of a Pariſh is uſefully and regularly employed within 

itſelf, However, to enter upon a further Diſquiſition of this 
Matter would be improper ; and it will be ſufficient to re- 
move any Impreſſion which has been, and will be endeavour- 
ed to be given to Mr. Walker's Diſadvantage, in thoſe Mat- 
ters of publick Concern, to obſerve, that in the Years 1756 
and 1757, notwithſtanding of the loud Complaints againſt 
him, he did effectually make no leſs than 700 Yards of Road 
leading from Aberdeen to Edinburgh by Urie, which is much 


frequented by Travellers, at it is eſteemed two Miles nearer 
that 
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than the greater Road that leads by Stonehaven, and that he, 
for the two laſt Years, obtained the Premium from the Edin- 
burgh Society for the planting of Trees. 

The Memorialiſts are ſorry to ſay ſo much of what may 
be juſtly thought immaterial to the Cauſe ; but they have 
been forced into it, from the Manner in which the Defenders 
have thought proper to conduct their Defence. A few 
Words now ſhall only be added in the Way of Anſwer to what 
has been offered againſt the Defenders being found liable in 
Coſts of Suit. 

It has been ſaid, „ That there is a material Difference 
te betwixt ſuch Actings as will invalidate the Effect of a Poind- 
« ing, ſo as to intitle the Party to Reſtitution of the Goods, 


« and thoſe that, beſide ſuch Reſtitution, will ſubject the 


« Poinders in Damages and Expences. The leaſt Inaccu- 
« racy in Form may produce the firſt Effect, but there muſt 
be a mala fides to occaſion the latter: That the Defenders 
« acted opzima fide, and upon an Apprehenſion of its being 


_ © agreeable to Law, as explained by the univerſal Prac- 


*« rice.” | 

The Memorialiſts do admit, that, in Matters of Spulzie, 
the Diſtinction of bona G mala fides, may ſometimes take 
place, and that the Circumſtances may be ſuch as, in one 
Caſe to induce the Court to give Damages, and in another to 
refuſe them. | : 

But the Memorialiſts do maintain, that in all Caſes where 
a Spulzie is committed by an unlawful Poinding of Goods, 
not only the Goods themſelves are to be reſtored, but the 
Proſecutor is to be indemnified of the Expence incurred in 


obtaining his Redreſs: For there is nothing more founded 


in Juſtice, than that he who ſuffers a Wrong, ſhould not find. 
the obtaining Redreſs in a Court of Law burdenſome to 
him. 5 
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The Defenders have further endeavoured to ſcreen them- 


ſelves under the Cover of the Overſeer, who returned the 


Liſt of the Deficients to them, by ſaying, that the Action 
ought to have been directed againſt him, and that they are 
to be conſidered in the ſame Light as Judges of the Court 
of Seſſion granting a Caption to a Creditor, who ſhall 
abuſe it. 


Bur the Caſes are quite different. The Overſeer is not 
the Creditor in the Statute-work, nor do the Juſtices, in that 
Matter, properly act in a judicative Capacity. The Over- 


ſeer is the Servant of 1 and they act in a miniſte- 
rial Capacity, having miniſterial Powers veſted in them, for 


forcing the Inhabitants out to work as the Law directs, or 


levying Penalties in place thereof, to be by them applied in 
place of the Work, ſo they are properly the Creditors; and 
there is nothing better known, than, in all ſuch Actions, of 
which there has been ſeveral late Inſtances, the Juſtices are 
only called as Defenders who ſign the Warrants. 

And as to the ſuppoſed Ignorance of the Juſtices, founded 


upon the Practice of the Country, it will be ſufficient to ob- 


ſerve, Imo, That, as has already been taken Notice of, the 
Statute of the 5th of the late King is in viridi obſervantia 
over the whole Country, as is welt known to the Court. 
240, That two of the Juſtices are Advocates in Aberdeen, 
in the Practice of the Law, and therefore are preſumed to 
know it. 370, That, by the Letter wrote to them by Mr. 
Walker, immediately after ſigning the Warrant for poinding, 
they were put upon their Guard, of their having done an 
illegal Thing, and that Complaint would be made of it, if 
the Poinding ſhould be executed. And, /aſily, That they 
appeared to have had in their Hands, or to be in the Know- 


ledge of the Statute in the 5th of the late King, as they 


rant their Warrant for levying the Fines, agreeable to the 


Direction of that Statute. And further, it appears, that at 
executing 


wy end OA 


5 i= 5» |, n_j — 0 


— — 
1 


rt 


Wy» W 


a DE a FE Ons Pied Kod HB 


CC: un | 


executing the Poinding, the Officers had an Intimation made 


| to them, before Witneſſes, of their being executing a War- 


rant which had been granted contrary to Law. 
Upon the whole, although the Memorialiſts are not Men 


| of Eſtates, yet they are uſeful Subjects in their reſpective 


Vocations, and are equally intitled to the Protection of the 
Law as the beſt : And therefore, if it ſhall be your Lord- 
ſhips Opinion, that they were not bound ro come to work 
at the Times they were called upon, and that their Goods 
have been poinded contrary to Law, and ought to be re- 
ſtored, they can make no Doubt but that, as a neceſſary 


| Conſequence, you will find them intitled ro the Expence 


they have been put to in obtaining that Redreſs and Pro- 
tection which the Law affords them. 


In reſpect whereof, &c. 
JA. MONTGOMERY. 
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